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SUBSTI TUTE SENATE BI LL 5627

Passed Legislature - 2012 Regul ar Sessi on
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Judiciary (originally sponsored by Senators Hobbs, Mirray,
Kil mer, and Shin; by request of WAashington State Bar Associ ati on)

READ FI RST TI ME 02/ 21/ 11.

AN ACT Relating to service nenbers' civil relief; and anendi ng RCW
38.42.010 and 38. 42. 050.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW38.42.010 and 2006 c¢c 253 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter.

(1) "Business |loan" neans a |l oan or extension of credit granted to
a business entity that: (a) |Is owned and operated by a servi ce nenber,
in which the service nenber is either (i) a sole proprietor, or (ii)
the owner of at least fifty percent of the entity; and (b) experiences
a material reduction in revenue due to the service nenber's mlitary
servi ce.

(2) "Dependent" neans:

(a) The service nenber's spouse;

(b) The service nenber's mnor child; or

(c) An individual for whom the service nenber provided nore than
one-half of the individual's support for one hundred eighty days
i mredi ately preceding an application for relief under this chapter.

p. 1 SSB 5627. SL
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(3) "Financial institution"” nmeans an institution as defined in RCW
30. 22. 041.

(4) "Judgnment" does not include tenporary orders as issued by a
judicial court or admnistrative tribunal in donmestic relations cases
under Title 26 RCW including but not limted to establishnment of a
tenporary child support obligation, creation of a tenporary parenting
plan, or entry of a tenporary protective or restraining order.

(5 "Mlitary service" nmeans a service nenber:

(a) Under a call to active service authorized by the president of
the United States or the secretary of defense for a period of nore than
thirty consecutive days; or

(b) Under a call to service authorized by the governor under RCW
38.08.040 for a period of nore than thirty consecutive days.

(6) "National guard" has the neaning in RCW38. 04. 010.

(7) "Service nenber" neans any resident of Wshington state
((that)) who is a nenber of the national guard or nenber of a mlitary
reserve component.

Sec. 2. RCW38.42.050 and 2006 ¢ 80 s 1 are each anended to read
as follows:

(1) This section applies to any civil action or proceeding in which
a service nenber or his or her dependent is a defendant and does not
make an appear ance under applicable court rules or by | aw

(2) In any action or proceeding covered by this section, the court,
before entering judgnent for the plaintiff, shall require the plaintiff
to filewth the court an affidavit:

(a) Stating whether the defendant is in mlitary service, or is a
dependent of a service nenber in mlitary service, and show ng
necessary facts to support the affidavit; or

(b) If the plaintiff is unable to determ ne whether the defendant
is in mlitary service or is a dependent of a service nenber in
mlitary service, stating that the plaintiff is unable to determ ne
whet her the defendant is in mlitary service or is a dependent of a
service nenber in mlitary service.

(3)(a) To determ ne whether or not a defendant is a dependent of a
((persen)) service nenber in the mlitary service under this chapter,
the plaintiff my serve on or mil via first-class mail to the

defendant a witten notice in substantially the follow ng form

SSB 5627. SL p. 2
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"NOTI CE: State and federal |aw provide protections to defendants
who are ((en—aetive—duty)) in the mlitary service, and to their
dependents. Dependents of a service nenber are the service nenber's
spouse, the service nenber's mnor child, or an individual for whomthe
servi ce nenber provided nore than one-half of the individual's support
for one hundred eighty days imedi ately preceding an application for
relief.

One protection provided is the protection against the entry of a
default judgnent in certain circunstances. This notice ((enrby))
pertains only to a defendant who is a dependent of a nenber of the
national guard or a mlitary reserve conponent under a call to active
service, or a national gquard nenber under a call to service authorized
by the governor of the state of WAshington, for a period of nore than
thirty consecutive days. Qher defendants in mlitary service also
have protections agai nst default judgnents not covered by this notice.
If you are the dependent of a nenber of the national guard or a
mlitary reserve conponent under a call to active service,_or_a
national _guard_ nenber under a_call to_ service authorized by_ the
governor of the state of WAshington, for a period of nore than thirty
consecutive days, you should notify the plaintiff or the plaintiff's
attorneys in witing of your status as such within twenty days of the
receipt of this notice. |If you fail to do so, then a court or an
adm nistrative tribunal may presunme that you are not a dependent of an
active duty nenber of the national guard or reserves, or a nationa
guard nmenber under a call to service authorized by the governor of the
state of Washington, and proceed with the entry of an order of default
and/or a default judgment w thout further proof of your status. Your
response to the plaintiff or plaintiff's attorneys about your status
does not constitute an appearance for jurisdictional purposes in any
pending litigation nor a waiver of your rights."

(b) If the notice is either served on the defendant twenty or nore
days prior to an application for an order of default or a default
judgnent, or mailed to the defendant nore than twenty-three days prior
to such application, and the defendant fails to tinmely respond, then
for purposes of entry of an order of default or default judgnent, the
court or admnistrative tribunal may presunme that the defendant is not
a dependent of a ((persen)) service nenber in the mlitary service
under this chapter

p. 3 SSB 5627. SL



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDNNMNMNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0N O P WDNPE OO oo N O wWwDNNEe o

(c) Nothing prohibits the plaintiff fromallow ng a defendant nore
than twenty days to respond to the notice, or from anending the notice
to so provide.

(4) If in an action covered by this section it appears that the
defendant is in mlitary service or is a dependent of a service nenber
in mlitary service, the court may not enter a judgnent until after the
court appoints an attorney to represent the defendant. |f an attorney
appoi nted under this section to represent a service nenber or his or
her dependent cannot | ocate the service nenber or dependent, actions by
the attorney in the case do not waive any defense of the service nenber
or dependent or otherw se bind the service nenber or dependent.

(5) In an action covered by this section in which the defendant is
in mlitary service or is a dependent of a service nenber in mlitary
service, the court shall grant a stay of proceedings until one hundred
ei ghty days after term nation of or release frommlitary service, upon
application of defense counsel, or on the court's own notion, if the
court determ nes that:

(a) There may be a defense to the action and a defense cannot be
presented w thout presence of the defendant; or

(b) After due diligence, counsel has been unable to contact the
def endant or otherw se determne if a neritorious defense exists. The
defendant's failure to comrunicate or cooperate with counsel after
having been contacted is not grounds to find that counsel has been
unable to contact the defendant or that counsel has been unable to
determine if a neritorious defense exists.

(6) No bar to entry of judgnent under subsection (4) of this
section or requirement for grant of stay under subsection (5) of this
section precludes the entry of tenporary orders in donestic relations
cases. If a court or admnistrative tribunal enters a tenporary order
as allowed under this subsection, it shall include a finding that
failure to act, despite the absence of the service nenber, would result
in manifest injustice to the other interested parties. Tenporary
orders issued wthout the service nenber's participation shall not set
any precedent for the final disposition of the matters addressed
t herei n.

(7) If a service nmenber or dependent who is a defendant in an
action covered by this section receives actual notice of the action

SSB 5627. SL p. 4
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the service nenber or dependent may request a stay of proceedings
pursuant to RCW38. 42. 060.

(8) A person who nmakes or uses an affidavit permtted under this
section knowng it to be false, is guilty of a class Cfelony.

(9) If a default judgnent is entered in an action covered by this
section against a service nenber or his or her dependent during the
service nenber's period of mlitary service or wthin one hundred
ei ghty days after termnation of or release frommlitary service, the
court entering the judgnment shall, upon application by or on behalf of
t he service nenber or his or her dependent, reopen the judgnent for the
purpose of allowng the service nenber or his or her dependent to
defend the action if it appears that:

(a) The service nenber or dependent was materially affected by
reason of that mlitary service in nmaking a defense to the action; and

(b) The service nenber or dependent has a neritorious or |ega
defense to the action or sonme part of it.

(10) If a court vacates, sets aside, or reverses a default judgnent
against a service nenber or his or her dependent and the vacating
setting aside, or reversing is because of a provision of this chapter,
that action does not inpair a right or title acquired by a bona fide
pur chaser for val ue.

Passed by the Senate January 27, 2012.
Passed by the House February 27, 2012.
Approved by the Governor March 7, 2012.
Filed in Ofice of Secretary of State March 7, 2012.
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